(I) BACKGROUND INFORMATION: CONSUMER
PROTECTION UNITS

There are two units that enforce the provisions of the Colorado Consumer
Protection Act ("CCPA”) (8§ 6-1-101, et seq., CRS). The Consumer Fraud Unit
handles traditional consumer protection matters such as false advertising,
Internet marketing scams and charitable fraud cases.

The Antitrust, Tobacco and Consumer Protection Unit handles the Colorado
Antritrust Act (“Antitrust Act”) (8§ 6-4-101, et seq., CRS), several specialized
consumer protection statutes, such as the No-Call List Act (§§ 6-1-901, et seq.,
CRS) and all of the consumer protection laws designed to address mortgage
fraud and foreclosure rescue schemes. See, e.g., §§ 12-61-904.5, 12-61-911 and
38-40-105 (governing mortgage loan originator conduct), §6-1-717, CRS
(governing appraisal fraud) and § 6-1-1100, et seg., CRS (Colorado Foreclosure
Protection Act). This unit also enforces the Tobacco Master Settlement
Agreement and related tobacco laws (§§ 39-28-201, et seq., CRS - Tobacco
Escrow Funds Act; and §§ 39-28-301, et seq., CRS - Certified Brands Directory
Act). Below is a description of how these units handle their enforcement
efforts under their statutory provisions.

Consumer Fraud

Consumer fraud investigations and prosecutions are handled by a variety of
attorneys, investigators, and support staff through both Units. While most
cases are brought under the Colorado Consumer Protection Act, these Units
also bring cases under the Charitable Solicitations Act and the Motor Vehicle
Repair Act. In addition to purely local cases, attorneys and staff periodically
participate in national or multi-state enforcement activities with their
counterparts in the Attorney General Offices of other states and with the
Federal Trade Commission.

Antitrust

The Attorney General’s antitrust enforcement efforts are directed at
protecting consumers and legitimate competitors from a whole range of
anticompetive conduct, including price fixing, conspiracies to supress
competion and mergers that will unreasonably restrain fair competition. The
Antitrust, Tobacco and Consumer Protection Unit has one full-time lawyer
who enforces the Colorado Antitrust Act and the federal antitrust laws. This
lawyer is also responsible for enforcement of the no-call laws. This position is
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funded from the general fund. The Attorney General has exclusive
jurisdiction to enforce the civil and criminal provisions of the Colorado
Antitrust Act. The Attorney General also participates in merger reviews in
conjunction with the FTC where thé industry at issue implicates statewide
interests of concern in Colorado.

Tobacco Settlement Enforcement

‘Since the State’s settlement of the tobacco litigation against the major
domestic tobacco companies in 1998, there has been a need for the Attorney
" General to monitor compliance with the numerous injunctive terms and
payment obligations under the Master Settlement Agreement (“MSA”) and
the Smokeless Tobacco Master Settlement Agreement (“STMSA”). Under
these agreements the companies have agreed to a host of marketing
restrictions, including a prohibtion on youth marketing. Also under these
agreements, the companies pay anywhere from $80.0 - $100.0 Million to the
State of Colorado each year. The fluctuations in payments depend on various
complex adjustments provided for under the MSA which relate to sales
volume by the participating companies and market share loss to
manufacturers that are not part of the MSA (so called, “nonparticipating
manufacturers” or “NPMs”). A

The Antitrust, Tobacco and Consumer Protection Unit monitors compliance
with these injunctive terms and ensures that Colorado’s interests are
protected under the payment calculation provisions. Colorado is still
engaged in a protracted arbitration under the MSA regarding the amount that
the State’s payment can be reduced due to NPM sales in 2003. Resolution of
this issue will likely influence payment adjustments for subsequent years.

This unit also enforces the tobacco-related statutes that have been enacted asa

result of the MSA. Enforcement of these NPM escrow payment obligations
requires this office to work closely with the Department of Revenue. -

The Antitrust, Tobacco and Consumer Protection Unit has one full-time
lawyer who is funded out the tobacco settlement funds.

No-Call Enforcement

The No-Call List Act was enacted in 2002. Since that time over 3.4 Million
residential phone numbers have been registered on the no-call list. The no-
call list and other procedural aspects of the no-call program are actually
administered by the Public Utilities Commission (“PUC”). However,
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enforcement of violations are handled by one investigator and one lawyer
within the Antitrust, Tobacco and Consumer Protection Unit. The lawyer
splits his time between this work and antitrust enforcement. The investigator
position is funded in part through the fees generated by telemarketers who
buy the no-call lists each quarter. The attorney position is funded through
general funds.

The Attorney General investigates complaints that are reported to the PUC of
suspected no-call violations. These investigations involve some detailed
work to ensure that the jurisdictional elements of the No-Call List Act are
satisfied. They also involve identifying the suspects or telemarketers
involved in the violation.

Mortgage and Foreclosure Rescue Fraud

To address the rise in mortgage fraud and foreclosure rescue fraud, the
General Assembly passed the Foreclosure Protection Act in 2006 and four
mortgage fraud bills in 2007. Also, as part of the 2007 mortgage fraud bills
the Antitrust, Tobacco and Consumer Protection Unit was staffed with one
lawyer FTE and two investigator FTEs to enforce these new laws and the
Foreclosure Protection Act. These three new positions are funded through
the licensing fees that are paid by mortgage originators to get licensed with
the Division of Real Estate’s Mortgage Loan Originator Program. The Office
also utilizes the services of contract personnel to work direclty with
consumers facing foreclosure in an effort to assist with the loan modification
process.

Most of the work of this unit throughout the past year has been occupied with
the historic $25.0 billion settlement with the five major mortgage servicing
companies, Bank of America, Wells Fargo, JP Morgan Chase, Citibank and
Ally/GMAC. This settlement concerned the way these five bank-affiliated
servicers processed foreclosures and handled homeowners who were trying
to save their homes from foreclosure. In particular the “robo-signing”
allegations raised concerns whether state foreclosure laws were being
followed as the servicing companies processed these unprecedented number
of foreclosures. In addition, our office was receiving numerous complaints
from homeowners about the problems they encountered when they tried to
work with the banks to save their homes from foreclosure. Homeowners
trying to work out a loan modification related stories about how they lost
their homes to foreclosure while they were trying to arrange a modification
that would save them from foreclosure. '
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This settlement resolved several state and federal claims related to the banks’

foreclosure and loan servicing practices. It was the largest settlement reached -

in a joint federal - state investigation. The federal agencies participating in
this settelment were the U.S. Department of Justice, the U.S. Department of
Housing and Urban Development, the Consumer Protection Financial Bureau
and the U.S. Department of Treasury. Forty-nine state Attorneys General and
state banking departments participated in this settlement.

As a result of this settlement the servicing companies agreed to a detailed 42-
page injunction and monitoring plan which will regulate the way they
conduct foreclosures and handle loan modification requests. The settlement
provides for monetary relief in an estimated amount of $203.25 Million for
Colorado. Most of this amount ($119.6 Million) is available as credits that the
banks can earn by modifying loans or refinancing certain high risk loans. In
addition, $51.17 Million in custodial funds were paid to Colorado to help
prevent foreclosures and stablize the housing market. This office has worked
with the Governor’s Office, the Division of Housing, the leadership in both
the state House and Senate and with the housing community to devise a plan
to spend this money in a way that will prevent foreclosures and stabilize
housing. After holding public hearings and soliciting comments from

numerous - interested stakeholders this office announced the following

-foreclosure prevention and housing stabilization programs:

$24.0 Million for supplemental loan mod programs

$18.196 Million for affordable housing programs

$5.625 Million for housing counseling support over three years

$1.5 Million for Colorado Legal Services over three years

$750,000 for Colorado Attorney General’s Office enforcement and

monitoring support

» $600,000 for the Colorado Foreclosure Hotline for an additional
three years ’

» $500,000 for marketing and outreach to distressed homeowners

v v v v WV

This office has spent much of the 2Q and 3Q - 2012 in getting these programs
up and running. . Most of these programs will be operational by October 1,
2012.

The settlement negotiations and program development related to this
settlement has occupied most of the work of this unit during FY11-12. As a
result other investigations and enforcement efforts were put on hold.
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In addition, during FY11-12 this unit has undertaken ten new investigations
that have the potential to take as much time and resources as the mortgage
servicing / foreclosure practices settlement. These investigations have the
potential to further strain the resources of this unit but also to yeild relief that
are additive of this historic settlement.

(II) PRIOR YEAR LEGISLATION

There was no legislation passed last year that will impact our workflow
during FY13-14.

IIT) HOT ISSUES

The major focus during FY12-13 will be on helping homeowners save their
homes from foreclosure. This unit will be actively implementing and
monitoring the mortgage servicing / foreclosure practices settlement. This
unit will also be active in implementing and monitoring the Colorado specific
programs that are being established with the $51.17 Million in settlement
funds. This unit will continue to dedicate a staff member to work with
borrowers regarding their complaints against the mortgage servicers. The
unit has had a staff member devoted to this complaint handling task since the
robo-signing allegations were publicized in October 2010.

IV) WORKLOAD MEASURES

Workload Indicators

As discussed in previous budget submissions, quantifiable workload
measures are difficult to formulate for the type of consumer protection work
that is done by these two units. It is impossible to predict how long any
particular litigation will last, or the extent to which a single case will consume
unit resources.

Moreover, quantifiable measures such as consumer complaints filed and
population growth have been poor predictors of the consumer protection
caseload. For example, no-call complaints continue to decrease.each year, yet
nearly 3.4 Million phone numbers are registered on the no-call list. However,
the advent of new calling technology and more diffused telemarketing
strategies have actually increased the investigative burden on the no-call
enforcement staff. In a similar vein, homeowners who have been sold risky
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loans through deceptive trade practices, or lost their homes to fraudulent
foreclosure rescue scams seldom file complaints with our office regarding .
these practices. However, mortgage fraud and foreclosure rescue fraud has
accounted for the greatest portion of this unit's work during the past two
fiscal years. ’

As discussed below, this unit’s experience with the foreclosure crisis provides
a case-in-point as to why these artificial measures are poor predictors of
workload and why they should not be used to set targets or project workload.
We have found that our limited resources are best guided by enforcement
priorities that respond to current issues that are affecting a large number of
consumers, such as the foreclosure crisis. These current issues can arise
quickly, such as the robo-signing scandal. Or they can be revealed by a
qualitative analysis of complaints. In any event, we have found that being
guided by quantifiable indicators such as consumer complaints or population
growth are not accurate indicators of workload or the targets that should be
pursued. As explained below, when the Attorney General moved substantial
resources towards addressing foreclosure practices, this move resulted in less
investigations and cases being commenced. This reallocation of priorities,
however, resulted in a landmark settlement from which Colorado
homeowners now stand to receive $203.25 Million in relief.

- For these reasons it is difficult to establish benchmarks for enforcement of
these laws. In addition, as a prosecutor it would be inappropriate for the
Attorney General to set quotas for the number of cases or investigations
commenced. Therefore, this report does not set benchmarks in the reports
below.
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CORE OBJECTIVES AND PERFORMANCE MEASURES

CONSUMER FRAUD

Objective: Identify and prevent deceptive trade practices in marketplaces affecting
Colorado consumers and businesses

Performance FY11 FY 13

Measure Outcome Actual Estimate

Investigate
and either Target 70 ' 60
sue or settle
with
individuals
or entities
that are
engaged in
deceptive
trade
practices | | : .

70

Actual 69 | -12.6% 55 | -25% 70 1 0% 70 0%

Stmtegyﬁ

The strategy of both Units continues to be, as it has in the past, to investigate those
compafies attracting both the largest number and the most discernable pattern of
complaints alleging a deceptive trade practice.  The consumer intake unit analyzes
complaint volume and patterns and regularly communicates to the attorneys within the
unit those businesses attracting the most compelling consumer allegations of deceptive
advertising and sales practices. The unit also confers with other law enforcement
agencies including the FTC, postal service, FBI, and state district attorney’s offices to
determine what investigations merit the resources of this unit. When investigations
confirm the allegations of deceptive trade practices the unit proceeds with prosecution
alternatives ranging from voluntary changes to business practices to Formal Assurances
of Discontinuance to Complaints for restitution, fines, attorney fees and injunctive relief.

This figure represents investigations and cases that were worked on during FY 12 under
the Colorado Consumer Protection Act and Charitable Fraud Act. This figure represents
the following actions:

> 38 investigations opened
> 18 settlements, assurances of discontinuance or stipulated final judgments

reached in cases, regardless of when they were opened
> 13 lawsuits filed
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Performance Evaluation: The number of lawsuits filed and the amount of settlements
reached declined from last year. This decline can be attributed to the amount of time
and resources devoted to two large cased handled over this past year; Westwood
College and the Magazine case. Westwood required an estimated 70% of one attorney’s
time while the Magazine case required an estimated 70% of another’s. Westwood
resulted in a $4.2 million dollar Consent Judgment. The court order also requires
Westwood to implement extensive remedial measures. The Magazine case involves five
corporate entitites and numerous individual defendants. A lengthy hearing resulted in
a preliminary injunction imposed by the court that will severely curtail the deceptive
practices of this industry while significantly diminishing harm to consumers, a large
percentage of whom are seniors.

The Magazine case will proceed to trial in January and will continue to consumer the
large majority of the attorney’s time. With Westwood having concluded with a Consent
Judgment it is expected that that attorney can devote more time to other investigations
and filed cases.

ANTITRUST

Objective: Preserve competition in marketplaces affecting Colorado consumers and
businesses by mvestzgatmg and resolving conduct that is untzcompetltwe and
unreasonably restricts trade in Colorado.

Performance FY11 FY 12 FY 13 FY14

B Measure Outcome Actual Actual Estimate Request

Investigate and
either sue or Target 7
settle with
individuals or
entities that are | Actyal 8
engaged in
anticompetitive
conduct such
as price fixing,
agreeing to
restrain trade
or entering into
mergers that
unreasonably
restrict
competition

10 10

oo

2% 9 12.5%

Strategy:
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The antitrust enforcement strategy is to leverage our limited resources by participating in
investigations and cases with the Department of Justice, the Federal Trade Commission and other
state Attorney General Offices. Anticompetitive practices with the most profound impact on
Colorado residents are usually perpetrated by companies operating on a nationwide basis. With
just one antitrust lawyer who also splits his time on enforcement of the no-call laws, this unit can
leverage our enforcement efforts by coordinating with other state and federal antitrust
enforcement agencies. This strategy allows us to take on those practices that have widespread
harm within the state and across the nation.

The figure reported for FY12-13 reports the number of cases investigated, litigated or brought to
resolution through settlement or judgment. They include traditional investigations of
anticompetitive conduct, such as price fixing and agreements to restrain competition. They also
include reviews of mergers that threatened to reduce competition. These activities are broken
down as follows:

> 1lawsuit filed against 3 publishers and Apple, Inc. for the sale of electronic books
> T1merger investigation opened
> 10 settlements reached

Performance Evaluation:

All of these cases were conducted in coordination with other state Attorney General offices
and/or the U.S. Department of Justice. This strategy has allowed this unit to reach large scale
anticompetitive conduct with a limited staff. As a result of this strategy we were able to fulfill our
goal of providing protecting for Colorado consumers by leveraging limited resources. This same
strategy will be used for FY 12-13.

The e-books lawsuit provides a good example as to the effectiveness of this strategy. In April 2012
Colorado, along with 32 state Attorney General offices, filed suit against 3 publishers and Apple
for price fixing on best-selling books that are distributed electronically and read by consumers on
tablets or other electronic devices. This is a nationwide practice that Colorado could not handle
on its own with just one part-time attorney. This strategy has already resulted in settlements with
3 publishers that cancel the anticompetitive agency agreements that were used for to sell the e-
books. These settlements have will result in the payment of $69.0 Million to consumers on a
nationwide basis. Colorado consumers will be eligible to receive $1.5 Million in restitution.

TOBACCO

Objective: Ensure that the Master Settlement Agreement continues to protect consumers and fair
competition in the tobacco industry by enforcing the anti-youth marketing and honest advertising
requirements contained in this agreement and protecting the payments owed to Colorado under
this settlement.

Performance FY11 FY14
Measure Outcome __Actual Request

" ents | Change Chai g | Inciden | Incidents ; Chﬁﬁ

9-9



Participate in
MSA Target NA
proceedings
to ensure that
proper Actual 10
payments are
made under
the
settlement to
Colorado.

NA 10 10

-33% 13 30%

Performance Fy 11 Fyi2 FY 13 FY 14
Measure Outcome | Actual Actual Estimate Request

Diligently
enforce the Target NA
tobacco laws
requiring
escrow Actual 95
payments by
NPMs and
certification of
compliant
brands by all
tobacco
manufacturers

NA 95

95

Strategy:

The strategy for tobacco enforcement is to protect Colorado’s settlement payments under the
MSA. This is composed of two main functions. The first is to ensure that Colorado’s diligent
enforcement efforts are presented in the multistate arbitration that is currently pending with
regard to the nonparticipating manufacturer (NPM) adjustment.

The other strategy that this unit employs to protect the MSA payments is to diligently enforce the
tobacco escrow and certification laws relating to the MSA. - Under these laws, an NPM must make
certifications as to its sales in Colorado and pay an escrow equivalent to $0.01 per cigarette. In
addition, all tobacco manufacturers regardless of whether they are NPMs or parties to the MSA
must certify the brands that they intend to sell in Colorado. If certified, the brands are published -
on a certified brands directory. This certification process provides an effective way to ensure
compliance with the MSA, and therefore, protect Colorado’s payment under the MSA.

Performance Evaluation:
In FY 11-12, our participation in the NPM arbitration proceedings has produced significant results
that will protect the way disputed payments are made to Colorado, and other states. Our staff has

attended each hearing before the arbitration panel and was successful in arguing for an
interpretation of the MSA that requires payment of disputed amounts. Had the panel adopted the
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tobacco companies’ interpretation, they would have been able to reduce their MSA payments not
only in the future, but potentially recover disputed NPM payments for past years without going
through an arbitration and receiving an adjudication of a state’s diligent enforcement. Colorado’s
participation was instrumental in receiving this ruling. As a result of this ruling, the current
calculation methods are used to make the payments. Until a determination is made about the
states’ diligent enforcement the payments should continue in the range of $80 - $100.0 Million per
year. Our office will continue to participate in these arbitration proceedings in order to protect
Colorado’s MSA payment. The hearing on Colorado’s diligent enforcement efforts is set for
December 2012. A decision will be rendered on our diligent enforcement efforts after all states
have proceeded to arbitration, which will be in approximately mid-2013. The number reported in
table #1 represents participation in proceedings that are conducted under the MSA for the
processing of payments. This number has held steady for the last two fiscal years. Most of the
work, however, is related to the diligent enforcement proceedings.

With regard to certification review, this unit has met our goal of reviewing each escrow
certification and certification made for the certified brands directory in a timely manner. The
numbers reported in table #2 represent certifications reviewed and other enforcement efforts to
ensure NPM compliance. This number has declined because the number of NPMs selling
cigarettes in Colorado has declined since FY 10-11. The certifications are then published to all
retailers and provide them with up to date information about brands that may be sold in
Colorado. By timely reviewing these certifications and publishing them to retailers, we are able to
deter the sale of unauthorized brands in Colorado. This measure has proven to be an effective
way to ensure that only compliant brands are sold in Colorado. This control measure in turn
protects the MSA payments to Colorado.

No-Call

Objective: Ensure that residential privacy is protected by actively enforcing the Colorado No-Call
List Act. :

FY13
Estimate

FY 14
Request

FY 11 FY 12

Actual

Performance
Measure

Outcome

Identify

telemarketers | Target
who are
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responsible
for the most
number of
violations
and take
immediate
action to
bring them
into
compliance
with the No-
Call Act.

Actual

20

20%

19

(%)

Strategy:

No-call enforcement continues to be a challenge as a result of telemarketers that operate on a
nationwide basis and use calling technologies that conceal their location and telephone numbers.
The most common no-call violations are committed by companies that operate on a nationwide
basis. They use auto-dialer devices that do not scrub calling lists against the no-call list. They use
calling technologies that conceal the identity of telemarketers and make it difficult to trace the call
back to them.

Our strategy is to use traditional investigative techniques to trace these calls back to the
telemarketer, even if they are located out of state or outside the country. In order stop these calls,
this office has coordinated information sharing among other state Attorney General Offices and
the FTC. We have found that sharing information among state and federal law enforcement
agencies has allowed the local Attorney General Office or the FTC to identify the telemarketers
and other firms that they work with. The FTC or other Attorney General Office can then bring
action to stop the calls.

This enforcement approach is labor intensive. It requires the issuance of numerous subpoenas to
local telecom carriers, Internet service providers and financial institutions to identify the
particular telemarketer originating the calls. Over the last two fiscal years, the number of these
investigations has held steady at around 15 investigations. The number reported above includes
these larger investigations and four smaller, local no-call investigations.

. Performance Evaluation:

This enforcement strategy has been successful in cracking down on no-call violators who have
otherwise tried to conceal their identities. Enforcement against these violators is made more
difficult when they are located out of state. The information sharing promoted by this office
among other law enforcement is starting to show results. Using traditional investigative
techniques to trace the number back to the caller we are usually able to progress to a point in the
investigation where our information, when shared with other law enforcement, allows the FTC or
another Attorney General Office to shut down the violator. Over the last three years this
information sharing has allowed the FIC to shut down three large scale telemarketers or other -
firms that provide the calling technologies. As this information sharing becomes more routinized
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¢ Performance
. Measure Outcome

we feel that this will be an effective way to stop the calls that are being made in violation of the
no-call laws. Therefore, we feel that information sharing among these other law enforcement
agencies is the best way to identify the violators and stop the calls. We will continue this
approach in FY 12-13.

MORTGAGE AND FORECLOSURE RESCUE FRAUD

Objective: Preserve and stabilize home ownership in Colorado by helping delinquent borrowers
save their homes from foreclosure and preventing exploitation of homeowners in foreclosure.

Enforce the ' ' : '
mortgage Benchmark 140 : 140 145 ; 145 i
fraud and : : : :
foreclosure
rescue fraud | Actual 138 +48% 138 145 : 145 E

laws in order o
to protect a : ;
borrower

from

foreclosure .
>r unfair : :
10an terms.

Stréte gV

The foreclosure crisis continues to plague Colorado homeowners and depress home values.
During FY11-12 filings of new foreclosures decreased from FY08-09 and FY10-11 due in part to the
robo-signing scandal. During FY11-12 this office used this respite to change its approach to the
crisis. The settlement reached with the major mortgage servicers attempts to stop the foreclosures
before they happen. The settlement also requires that when a foreclosure occurs, state law must
be followed. This settlement provides $203.5 Million in possible relief to Colorado homeowners
who are trying to save their homes.

This strategy differs from prior enforcement efforts. In prior fiscal years enforcement was largely
directed at fraudulent mortgage brokers, loan modification firms and foreclosure rescue firms
who were preying on vulnerable homeowners. During FY11-12 and in the next two fiscal years
this unit will employ three strategies to try to reach homeowners before they fall victim to
foreclosure and the rescue scams that prey on these homeowners.

First, this unit will be actively monitoring the settlement to ensure that relief is provided to
homeowners in need. Our office serves on the monitoring committee which is tasked with
working with the settlement monitor to ensure that the major mortgage servicers are following the
requirements necessary to evaluate a modification request and provide meaningful relief to
struggling homeowners.
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Second, this unit will get the programs up and running with the settlement funds. These
settlement programs are directly related to helping delinquent borrowers avoid foreclosure.
There are also significant funds provided to help stimulate affordable housing construction.
Taken together these programs will provide some assistance in stabilizing housing in Colorado.

Third, this unit will continue to devote one full-time staff to escalate complaints to the major
mortgage servicers. During FY11-12 the staff member devoted to this job escalated 362 complaints
by homeowners. Each of these complaints was reviewed at the highest levels of the major
mortgage servicers. This afforded these particular homeowners an independent review of their
request for assistance. It also provided this office with valuable information about the practices
that the major mortgage servicers were using to process modification requests. This information
was useful in our negotiations with the banks and will provide current information about their
compliance with the settlement. We plan to continue this function in FY12-13 and FY13-14.

Performance Evaluation: -

By focusing on the foreclosure and servicing practices this unit is trying to reach homeowners
before they become a victim of the foreclosure crisis. This approach has achieved some large scale
relief for struggling homeowners. This new enforcement approach took a tremendous amount of
resources, which necessarily diverted resources from other enforcement efforts. In previous years
these resources were devoted to enforcement against fraudulent mortgage brokers, loan
modification firms and foreclosure rescue scams. These enforcement efforts resulted in large
reported numbers in these reports. In FY11-12, however, the number of actions taken was
reduced by 81% as the focus was placed on foreclosure and servicing practices. This resulted in a
larger overall relief being made available to a greater number struggling homeowners. This unit
will continue with this approach in FY12-13 and FY13-14. V

The unit has ten large scale investigations that may provide additive of the significant relief
already obtained. These larger scale investigations will be pursued in FY12-13 and FY13-14. We
feel that this enforcement strategy provides the most effective way to get relief to homeowners at
an earlier stage and provides a better chance of them saving their homes. It also provides an
example of how our enforcement efforts are driven by strategic priorities rather than artificial
targets that are based on complaints filed or population trends. As discussed above these factors
are poor predictors of the enforcement priorities that this unit serves. Rather we will continue to
be strategic in our choice of enforcement objectives.
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I) BACKGROUND INFORMATION: CONSUMER CREDIT UNIT

This Unit enforces seven state laws relating to consumer credit and debt collections. As of
July 1, 2012, it has a combined FTE total of 20 consisting of 4 attorney positions and 17
classified staff positions:

Consumer Credit:

The Consumer Credit unit enforces the Colorado Uniform Consumer Credit Code (UCCC)
(consumer lending); Uniform Debt Management Services Act (credit counseling and debt
settlement); Credit Services Organization Act (credit repair), Rental Purchase Agreement
Act (rent-to-own), and Refund Anticipation Loans Act.

UCCC: The UCCC protects the rights of consumers who borrow money, establishes
reasonable limits on interest rates and fees, fosters fair competition among lenders, and
promotes an adequate supply of credit. The UCCC, title 5 of the Colorado Revised
Statutes, includes articles establishing the Colorado Consumer Equity Protection Act
(restricting certain terms in high-cost loans), Deferred Deposit Loan Act (payday loans),
and the Refund Anticipation Loans Act and Rental Purchase Agreement Act, both
described below. The unit licenses and examines lenders who make high-rate loans —
defined as loans with an annual percentage rate of more than 12%, including deferred
deposit or “payday” lenders — and as of January 1, 2010 may examiner retailers that extend
credit and sales finance companies that collect credit contracts. These retailers must file an
annual notification form. There is an advisory board — the Council of Advisors on
Consumer Credit. The UCCC contains a licensing exemption for residential first mortgage
acquisition and refinance loans.

Debt Management: Debt management companies act as an intermediary between an
individual and creditors to obtain concessions such as reduction of interest, waiver of fees,
etc. The law regulates both traditional credit counseling companies that distribute periodic
payments to creditors, and debt settlement companies that attempt to negotiate with
creditors to settle a debt for a lesser amount. Companies that enter into contracts with
Colorado consumers are subject to strict regulation including registration, bonding,
insurance requirements, fee limitations, and contract and disclosure requirements. The unit
conducts compliance examinations and investigates complaints.

Credit Repair and Rent-To-Own: Companies that engage in credit repair contract with
consumers to remove old and inaccurate information from credit reports. The law requires
written contracts and disclosures and prohibits advance fees. There are no licensing,
registration, or compliance examination requirements. The unit investigates complaints.
Complaints typically increase during economic downturns. The Rental Purchase
Agreement Act regulates rent-to-own companies who lease goods to consumers with
impaired credit. Payments are due weekly or monthly. The consumer may continue to
make payments and eventually own the items or stop payments and return the items at any
time. Fees and costs are higher than retail sales. There is no licensing or registration. The
unit investigates complaints and may conduct compliance examinations.
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Refund Anticipation Loans: The RAL Act requires companies that facilitate short-term
tax refund anticipation loans to make written and oral disclosures, including that the
products are loans, the fee schedule, sample loan fees and interest rates, and other tax filing
alternatives for quick refunds without incurring fees.

| Debt Collection:

Colorado Fair Debt Collection Practices Act: This unit enforces the Colorado Fair Debt
Collection Practices Act (CFDCPA) — the state’s law on consumer debt collection. The
law protects businesses that place accounts for collection and protects consumers contacted
by collection agencies. This ensures that all collection agencies act in compliance with the
law and there is no unfair competition. The unit licenses collection agencies, investigates
complaints of unlawful activity, and takes administrative discipline against collection
agencies that violate the law. There is no statutory authority to conduct compliance
examinations without cause to believe a violation of the law has occurred. There is an
advisory board with members appointed by the governor.

Colorado_Child Support Collection Consumer Protection Act: This law specifically
governs collection of child support by private collection agencies contracting with
custodial parents (not governmental agencies). In addition to incorporating most of the
CFDCPA’s provisions, including licensing, the law provides additional protections
applicable to child support collection.

II) PRIOR YEAR LEGISLATION

Consumer Credit: HB 12-1328 amended the UCCC to permit pawnbrokers licensed
under it to charge the same rates for pawn loans as pawnbrokers licensed by local cities
and counties. If a city or county has no local ordinances licensing or regulating
pawnbrokers, they must be licensed and subject to compliance examinations under the
UCCC. The bill was initiated by the state pawnbroker trade association and took effect
August 8, 2012.

IIT) HOT ISSUES:

Consumer Credit:

e The economic situation impacts the consumer credit area.  Compliance
examinations and consumer complaints will focus on delinquency, defaults,
repossessions, debt purchasing, debt settlement, and collection practices. Over the
last five years since the “mortgage meltdown,” all categories of licensed lenders
have decreased. However, the numbers of creditors filing notifications have
doubled in the same time period and sales finance companies have remained
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virtually unchanged. In the near term, the number of licensed lenders is expected
to be flat or decrease slightly as lenders reduce the number of direct loans made to
subprime borrowers.

e Since January 1, 2010 when unit staff began to examine creditors and sales finance
companies that file notification on a regular basis, and debt management
companies as of July 1, 2009, compliance examinations have taken more time.
This is the first compliance exam for many companies, they may be unfamiliar
with detailed compliance and the examination process, and records may not be in
good order resulting in larger refunds and slower examinations. In addition,
creditors may contest findings, requiring more legal action.

e Enforcement of the Debt Management Services Act continues to take substantial
resources. The law is detailed and compliance examinations reveal compliance
problems. More importantly, many companies ignore the law or test its
exemptions. More than half of the unit’s pending litigation involves DMSA cases.

e Rules to implement HB 10-1351 were adopted on August 31, 2010. In December
2010, several payday lenders sued to challenge the rules and law. On August 4,
2011, a Denver District Court judge issued an order holding that the law required
pro-rata refunds of a payday loan’s origination fee upon prepayment and that the
Administrator’s rule implementing the bill was valid. No appeal was filed and
compliance exams focus on industry adjustment to the three-tiered fee law, now
over two years old.

e Significant legal action and investigations involve unlicensed internet payday
lenders and claims that loans are made by arms of Native American Indian tribes
asserting tribal sovereign immunity. Cases are pending in the Colorado Court of
Appeals and Denver District Court. Another unrelated but precedent setting case
involves litigation advance funding and whether these transactions are loans.

o The federal Consumer Financial Protection Bureau
has been in operation since June 21, 2011 and has federal supervision and
regulatory authority to enforce federal law over many of the same non-depository
financial industries that the unit regulates — specifically payday loans, private
student loans, and some mortgage loans. It will also have supervisory authority
over larger market participants (to be defined) in other credit areas and
enforcement authority over all consumer credit products. The unit expects to be
involved in joint enforcement efforts with the Bureau.

Debt Collection:

e The negative economic environment has also impacted collection agencies.
Accounts assigned for collection increased and so have license numbers. This can
result in the filing of more collection lawsuits and has resulted in larger numbers of
consumer complaints.
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Nationwide, concerns over collection of old debt, in some cases beyond the statute
of limitations, and inadequate proof of debt have been noted. The unit is aware of
these concerns and will monitor complaints for trends.

With the unit now licensing as many collection agencies as supervised lenders, and
receiving twice the number of consumer complaints about debt collection as
consumer lending, it may be worth considering whether to amend the CFDCPA to
allow periodic compliance examinations of collection agencies or continue to
investigate only on a complaint basis. Consumers cannot choose a collection
agency so there is no free market among consumers in this area (creditors, of
course, choose collection agencies but a number of collection agencies purchase
and collect their own charged-off debt for collection).
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IV) WORKILOAD MEASURE:

WORKLOAD INDICATORS
Consumer Credit
Workload Measure Unit FY11 FYi2 FY 13 FY14

Actual Actual | Estimate | Request
New Licenses Issued Number 80 140 110 120
(UCCO)
License Total on June 30 Number 799 745 725 725
(UCCC)
Notifications Filed (Credit | Number 1,462 1,433 1,400 1,500
Sales, Sales Finance, Rent-
to-Own)
New Registrations Issued | Number 6 4 5 5

(Debt Management)
Registration Total on June | Number 51 49 50 50
30 (Debt Management)
Written Complaints Number 461 473 500 500
Received (UCCC, CSOA,
CROA)
Written Complaints Number 61 31 75 80
Received (Debt
Management) ,
Compliance Examinations | Number 321 386 450 450
(UCCC)
Debt Collection
Workload Measure Unit FY 11 FY 12 FY 13 FY14

Actual Actual | Estimate | Request
New Licenses Issued Number 148 122 125 120
License Total on June 30 Number 722 786 750 750
Written Complaints Number 876 964 1,000 800
Received
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CORE OBJECTIVES AND PERFORMANCE MEASURES

CONSUMER CREDIT

Objective: Ensure compliance with consumer credit laws.

\
| Performance
I
Measure

Outcome

FY11
Actual

FY 13
Estimate

Performance
Measure

Open -Target
investigations
and file, ; .
defend, or Actual 207 131
settle cases i

Strategy: Enforcement actions and investigations come from consumer complaints,

information from competitors, from staff detection of violations during compliance
examinations, and publicly available advertising and information on the Internet. These
actions are very important in the debt management area as it is a relatively new law. In
addition, in the consumer lending and credit area, consumers often are unaware of whether
particular fees are legal or if loan payments have been correctly applied.

Evaluation of Prior Year Performance: Cases and investigations decreased because of
substantial time required on a few large court cases that required attorney and staff time
and resources. In addition, in the prior year there was a high priority on contacting debt

-management companies to advise them of the relatively new law. Companies should now

be aware of the DMSA.

Key Workload Indicators: Because most cases and investigations arise from consumer
complaints, compliance examinations, and searching the Internet, it is difficult to predict
these numbers. In addition, changes in the debt management and payday lending laws
will, at best, take some time for the industry to reach compliance. There will be some
companies that do not comply with statutory changes or never intend to, such as certain
online companies. Finally, the relatively new compliance examination programs in many
of the consumer credit areas will result in some legal cases and challenges. These numbers
cannot be predicted.

FY11
Actual

FY 12
Actual

FY 12

Outcome Estimate

Require
consumer
refunds

$2.000,000 $2 200,000 $3,000,000 $3,000,000

Benchmark

FY 13
Request

LN
|

Actual $2,159,806 $5,287,437 | 145%
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Strategy:  Refunds result from overcharges and illegal charges discovered from
compliance examinations, consumer complaints, searching the Internet, and from
litigation. Refunds may include credits to existing balances on open accounts.

Evaluation of Prior Year Performance: Consumer refund total amounts were substantially
larger than anticipated. This was due to the new examination program of creditors and
sales finance companies that had never before been examined and to the litigation under
the DMSA. That law prohibits debt management companies from retaining any enrollment
fees for certain violations of the law. In addition, the total refund number reflects payday
lender refunds due under erroneous interpretations of HB 10-1351. Refunds may not be
this large again.

Key Workload Indicators: Refund totals are dependent on industry compliance with state
“law. It generally takes several years for compliance to improve after new laws are adopted
or an industry is first subject to regulation or examination.

Objective: Ensure efficient operations to benefit creditors and consumers.

Uniform Consumer Credit Code, Credit Repair, Rent-to-Own

Performance FY 13
Measure Outcome Estimate

Investigate Benchmark
and resolve
complaints
within 60 days | Actual
or less

Performance
Measure Outcome

Investigate Benchmark
and resolve
80% of ; ; ; :
complaints Actual 89% ! 78% ; :
received : E

during FY : :
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Debt Management

O 0
Investigate Benchmark 50 50 : 60 60
and resolve
complaints : : i
within 60 days Actual 56 | g
or less

Performance
Measure

Outcome

Investigate
and resolve
80% of
complaints
received
during FY

Benchmark

Actual

Strategy: The Unit’s goal was to resolve 80% of consumer complaints received in the
fiscal year within an average of 60 days or less. The complaint resolution process includes
complaint intake to determine jurisdiction, locating the business, obtaining a response and
often additional information, business requests for extensions of time, and staff time to
investigate and determine what action to take.

~Evaluation of Prior Year Performance: For UCCC, complaint completion time decreased
and the percent of closed complaints showed a slight improvement. Debt management .
closure time increased but the percent of closed complaints decreased. This was due to
staff time spent on litigation to the detriment of consumer complaint investigation.

Key Workload Indicators: Completion time depends on the number and complexity of
consumer complaints, whethér the business complies with state law, and other workload
demands. Complaint numbers usually increase during economic downturns with increased
delinquencies, defaults, repossessions, foreclosures, and offers to reduce debt or remove
bad credit. In addition, complaints against unlicensed lenders, particularly Internet payday
lenders, often increase. These lenders generally refuse to comply with state law, do not
respond, and challenge our jurisdiction, requiring legal action. This substantially delays
complaint resolution.
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TITLE — DEBT COLLECTION

Objective: Ensure compliance with laws regulating collection agencies. -

Performance FY11 Fy 12 FY13

Measure Outcome Actual Actual Estimate

Open Benchmark .
investigations ! : : ]
and file, ' : ' ;
defend, or Actual 45 81
settle cases

Strategy:  Enforcement actions and investigations come from consumer or collection
agency client complaints, information from competitors, and from staff detection of
violations in license renewal applications. Because the statute does not provide for
periodic compliance examinations, complaints are the primary method to ensure
compliance.

Evaluation of Prior Year Performance: The number of enforcement actions during FY12
increased. In addition, unit attorneys resolved two large cases against unlicensed collection
agencies, resulting in preliminary injunctions, fines of $180,000 total, and judgments
against the companies. Resolution of these cases allowed staff to focus on other matters.

Key Workload Indicators: The unit filed two administrative disciplinary cases against licensed
collection agencies. These cases are not yet set for evidentiary hearings, but will take substantial
pre-hearing motion practice and discovery during FY 13. The hearings should be held during that
fiscal year. It is difficult to project these numbers as they are based on violations of the law
reported by the public and collection agency clients. The unit filed two administrative
discipline cases against licensed collection agencies during FY 12. Hearings in these cases
will be set for the latter part of FY 13 and will take substantial pre-hearing motion and
discovery time. Continuances may push the hearings into FY 14. Of course, it is
impossible to predict whether a case will settle or proceed to trial or hearing.

Performance FY 14
Measure Outcome _ ‘ - Esti ‘ Request

Issue cease Benchmark
and desist
notices to : :
unlicensed Actual 71 87 ;
collection ; :
agencies ' : |

Strategy: Cease and desist advisory notices are issued based on information provided by
consumers, competitors, and review of lawsuits filed in Colorado courts. Unlicensed
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collection agencies are generally offered an opportunity to become licensed if they cease
collections and pay a penalty for prior unlicensed collections.

Evaluation of Prior Year Performance: This number is generally consistent with past
years. '

Key Workload Indicators: These numbers are typically consistent over the years.
-Colorado’s licensing requirements are clear and readily accessible to collection agencies.

Objective:  Ensure efficient operations to benefit collection agencies and
consumers. '

Performance FY 11 FY12 FY 13
Measure Outcome Actual Actual Estimate

Investigate Benchmark
and resolve
complaints
within 60 days
or less

Actual

Performance FY 12
Measure Outcome Actual

Investigate Benchmark
and resolve
80% of
complaints
received
during FY

Actual 80%

O
fouct
53

Strategy: The Unit’s goals is to resolve consumer complaints within an average of 60 days
or less and resolve 80% of written complaints received during a fiscal year. These goals
are based on receipt of 1,000 or fewer written complaints. The complaint resolution
process includes complaint intake to determine jurisdiction, locating the collection agency,
obtaining a response and often additional information, collection agency. requests for
extensions of time, and staff time to investigate and determine what action to take.

Evaluation of Prior Year Performance: Unit performance was good, but resolution time
increased as complaint numbers grew. Interestingly, the percent of closed complaints also
increased. This may be because the two large lawsuits described above were resolved during
FY12, allowing staff to devote time to resolving more consumer complaints.

Key Workload Indicators: Resolution time depends on the number and complexity of
consumer complaints, whether complaints reveal violations of the law, whether violations
can be resolved informally or require administrative or legal action, and whether staff time .
must be devoted to other activities such as litigation.
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